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In the Circuit Court of the United States, within and for th<.

District of Idaho, Central Division.

THE UNITED STATES OF AMERICA,

Plaintiff,

vs.

WILLIAM COUOHANOUR,

Defendant.

Complaint.

The United States of America, by R. V. Cozier, its

attorney for the District of Idaho, acting in this behalf

by direction of the attorney general of the United States,

complains of William A. Coughanour for that during all

the times hereinafter mentioned, plaintiff was, and now

is, the owner of the following described pieces and par-

cels of land situated in the Roise, Idaho, land district,

to wit:

Sec. 4, Tp. 9 N., R, 4 E., SW. \ SW. \, W. 4 NE. -],

NE.
|
SE. ;, Sec. 14, and E. 4. NE. }, E. 4. SE. 4, NW. [

SE. £, SE. | S^Y.
j

, Sec. 22, Tp. 10 N., R. 4 E., Sec. 29, and

N. 4. NE. j, Sec. 32, Tp. 11 N., R. 5 E., Roise meridian.

And for that during the months of January and Feb-

ruary, in the year 1901, the said defendant, through and

by his authorized agents and representatives, unlawfully

and willfully entered upon said described lands and un-

lawfully and willfully felled and cut down timber and

trees then and there growing and then and there being
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upon the said lands as aforesaid, such timber and trees

then and there being the property of the said plain-

tiff, and unlawfully and willfully took and carried away

the said timber and trees so felled and cut, and being

the property of said plaintiff, and then and there manu-

factured therefrom 702,533 feet of saw-logs, of the value

of $3.50 per thousand feet, and of the total value of

$2,458.86; which said timber and saw-logs, then and there

being of the value of $3,863.93, and then and there being

the property of the said plaintiff, the said defendant,

William A. Coughanour, did then and there unlawfully

and willfully convert to his own use and benefit, to the

damage of the plaintiff in the sum of $2,458.86.

Wherefore, plaintiff prays judgment against the said

defendant, William A. Coughanour, in the sum of $2,-

458.86, with legal interest from date of said unlawful

conversion, as aforesaid, for costs of this action and

for execution.

R. V. COZIER,

U. S. Attorney for the District of Idaho, and Attorney

for Plaintiff.

United States of America,
-

District of Idaho. }'

R. V. Cozier, being first duly sworn, upon oath deposes

and says that he is United States attorney for the Dis-

trict of Idaho, and attorney for plaintiff in the above-

entitled action; that he has read the foregoing com-

plaint and knows the contents thereof, and that the

same is true of his own knowledge, except as to those
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matters therein stated bo be upon information and be-

lief, and as to those matters he believes it to be tine.

R. V. COZIER.

Subscribed and sworn to before me this 17th day of

April, A. D. 1901.

[Seal] A. L. RICHARDSON,

Clerk.

By M. Cozier,

Deputy.

[Endorsed] : No. 18. In the Circuit Court of the Uni-

ted States, Within and for the District of Idaho, Central

Division. The United States of America, Plaintiff, vs.

William A. Coughanour, Defendant. Complaint. Filed

April 19th, 1901. A. L. Richardson, Clerk. R V. Cozier,

Attornev for Plaintiff.

In the Circuit Court of the United States for the District of

Idaho, Central Division.

THE UNITED STATES OF AMERICA,

vs -

\ N'o. 18.

WILLIAM A. COUGHANOUR.

Summons.

The President of the United States, to William A.

Coughanour. the Above-named Defendant, Greet-*

ing:

Von are hereby commanded to be and appear in the

above-entitled court, holden at Boise, in said District,
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and answer the complaint filed against you in the above-

entitled action within twenty days from the date of the

service of this summons upon you, if served within the

county of Ada, in said District, or if served within any

other county of said District, then within forty days

from the date of such service upon you; and if you fail

so to appear and answer, for want thereof, the plaintiff

will take judgment against you for the sum of $3,863.93,

together with interest and costs of suit. This suit is

brought upon the ground that you, said defendant, dur-

ing the months of January and February, 1901, unlaw-

fully entered upon) certain lands of plaintiff situated

in the Boise land district, Idaho, and cut down timber

and trees then and there growing and unlawfully and

willfully converted the same to your own use and bene-

fit, to the damage of plaintiff in the aforesaid sum.

The facts more fully appearing in the plaintiff's com-

plaint, a certified copy of which is served herewith and

made a part hereof.

And this is to command you the marshal of said Dis-

trict, or your deputy, to make due service and return of

this summons. Hereof fail not.

Witness the Honorable MELVILLE W. FULLER,
Chief Justice of the Supreme Court of the United States,

and the seal of said Circuit Court affixed at Boise in

said District this 19th day of April, 1901.

A. L. RICHARDSON,

Clerk.

[Endorsed]: No. 18. In the Circuit Court of the Uni-

ted States for the District of Idaho, Central Division.
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The United States, vs. William A. Coughanour. Sum-

mons. Returned and filed. April 24th, 1901. A. L.

Richardson, Clerk.

In the Circuit Court of the United States, within and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMERICA, \

Plaintiff, I

vs.
(

WILLIAM A. OOUCHANOUR, \

Defendant, i

Demurrer.

The defendant, William A. Coughanour, demurs to

the complaint of the plaintiff filed herein, and for

grounds of demurrer alleges:

1st. That said complaint fails to state a cause of

action in that it fails to show that the said lands de-

scribed therein were not mineral lands, and that said

timber was not cut by defendant under the grant given

to bona fide citizens and residents of the State to cut

and remove timber from public mineral lands for do-

mestic purposes under the provisions of the act of Con-

gress, approved June 3, 1878, entitled "An act author-

izing the citizens of Colorado, Nevada and the territories

to fell and remove timber from the public domain for

mining and domestic purposes," and the regulations

thereunder promulgated by the Secretary of the In-

terior.
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2d. That said complaint is uncertain in that it fails

t.o show the amount of timber trees cut and removed,

and the amount of logs manufactured therefrom, from

each of the several noncontiguous tracts of land de-

scribed in said complaint.

Wherefore, defendant prays that plaintiff take noth-

ing by its complaint herein, and that he be forthwith

dismissed and not required to further answer herein.

FREMONT WOOD,
Attorney for Defendant, William A. Coughanour.

I, Fremont Wood, attorney for defendant, William A.

Coughanour, do hereby certify that in my opinion the

foregoing demurrer is well taken in point of law.

FREMONT WOOD.

[Endorsed] : No. 18. In the Circuit Court of the Uni-

ted States, Ninth Circuit, District of Idaho, Central

Division. United States of America, Plaintiff, vs. Will-

iam A. Coughanour, Defendant. Demurrer. Filed May

24th, 1901. A. L. Richardson, Clerk. By E. B. Yaring-

ton, Deputy.

Order Overruling Demurrer.

At a stated term of the Circuit Court, of the United

States, for the District of Idaho, Central Division,

held at Boise, Idaho, on the 9th day of September,

1901. Present: Hon. JAS. H. BEATTY, Judge.

Now came the defendant by his counsel and by leave

of Court withdrew the second ground of demurrer to

the complaint herein, and the said demurrer as amended
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being submitted to the Court and upon consideration

the Court ordered that the same be and is hereby over-

ruled. To which ruling the defendant by his counsel

then and there excepted in due form of law, and it is

ordered that a bill of exceptions may be hereafter set-

tled and signed and the said defendant is given sixty

days from this date to answer in said cause.

In the Circuit Court of the United States, District of Idaho,

Central Division.

UNITED STATES OF AMERICA, \

Plaintiff, I

vs.
(

WILLIAM A. COUGBANOUR, \

Defendant. /

Answer.

Comes now the defendant, William A. Coughanour,

and without waiving any of the exceptions heretofore

taken to the complaint herein, for answer to said com-

plaint, admits, denies and alleges as follows:

1st. Defendant admits that at the time of filing the

complaint herein plaintiff was the owner of the several

parcels or tracts of land described in the said com-

plaint, but defendant denies that during the months of

January and February, in the year 1901, or at any

other time, this defendant, through any of his authorized

agents and representatives, unlawfully or willfully en-

tered upon the lands described in said complaint, or un-



8 The United States of America

lawfully or willfully felled and cut down any timber

trees then and there being upon said lands, or that he

then and there unlawfully and willfully took or carried

away said timber or trees, and defendant denies that

said timber and trees felled as set forth in said com-

plaint were the property of the United States, and de-

fendant denies that the logs manufactured therefrom

were of the value of $5.50 per one thousand feet, or any

other or greater value than thirty-five cents per one

thousand feet, or any other greater and aggregate value

then one hundred and twenty-five and 50-100 dollars, and

defendant denies that he then and there unlawfully

and willfully converted the said saw-logs to his own
use, to the damage of plaintiff in the sum of #3,863.93, or

in any other sum, and denies that he converted said logs

or any part thereof to his own use, except as hereinaf-

ter stated.

Further answering the complaint herein, and for an
affirmative defense thereto this defendant alleges:

That at all the times mentioned in the complaint

herein, the defendant was, and now is a bona fide resi-

dent citizen of the State of Idaho, that during the winter
of 1900, and 1901, this defendant entered into divers con-
tracts with certain bona fide resident citizens of the said
State of Idaho, residing in Boise County in said State,
for the purchase and delivery of saw-logs at convenient
intervals upon the Middle and South Forks of the Pay-
ette River near Garden Valley, in said Boise County;
that under and in pursuance of said contracts, said par-
ties, acting each for himself, cut and delivered divers
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saw-logs as above stated and this defendant thereafter

received the same; that as defendant is informed and

believes a portion of said saw-logs were cut by said

parties from portions of the several tracts of land de-

scribed in the complaint, and this defendant, therefore,

alleges that all the timber cut from said lands, described

in the said complaint, was cut by bona fide resident citi-

zens of the State of Idaho, that the land and the whole

thereof from which said trees and logs were cut was

unoccupied mineral land of the United States and not

subject to entry under existing laws, except from min-

eral entry.

That said timber was cut by said parties for the pur-

pose of selling and delivering the same to this defendant,

under the contracts aforesaid for manufacture into

lumber it being the intention of the parties cutting said

trees and logs, and of this defendant, that the timber

manufactured therefrom should not be exported from

the State, but should be used exclusively for building,

agricultural mining and other domestic purposes with-

in the said State and general mining district in which

said timber was cut, and defendant further alleges that

in the cutting and removal of said trees and saw-logs

the parties cutting and removing the same observed all

lawful rules and regulations then in force and thereto-

fore promulgated by the Secretary of the Interior for

the protection of the timber and of the undergrowth

growing upon such lands and for other purposes, as pro-

v ided in the act of Congress, approved June 3, 1878, en-

titled "An act authorizing the citizens of Colorado,
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Nevada and the territories to fell and remove timber on

the public domain for mining and domestic purposes";

defendant therefore alleges that said timber trees de-

scribed in said complaint and the logs manufactured

therefrom were felled and removed from the lands de-

scribed in the said complaint under the rights and

privileges extended to the bona fide residents of the

State of Idaho by the above-entitled act.

Wherefore, defendant prays that plaintiff take noth-

ing by its complaint herein.

FREMONT WOOD,
Attorney for Defendant.

State of Idaho, ~]

f
SS.

County of Ada. J

Fremont Wood, being first duly sworn deposes and

says: That he is attorney for the defendant named in

the foregoing answer, that he has read the said an-

swer and knows the contents thereof, and that the

same is true of his own knowledge, except as to the

matters therein stated on information and belief, and

as to those matters he believes the same to be true.

This verification is not made by defendant because

he is absent from the county in which his said attorney

resides and in which this verification is made; this

verification by deponent is based upon information re-

ceived from said defendant, from the parties cutting

and removing said timber trees and from documentary

evidence relating thereto.

FREMONT WOOD.



vs. WiUiam A. Gougha/nowr. 11

Subscribed and sworn to before me this 6th day of

November, 1901.

[Seal] NELLIE T. WOOD,

Notary Public in and for said Ada County.

[Endorsed] : No. 18. In the Circuit Court of the Uni-

ted States. District of Idaho, Central Division. The

United States of America, Plaintiff, vs. William A.

Oougbanour, Defendant. Answer. Filed Nov. 6th, 1901.

A. L. Richardson, Clerk.

At a stated term of the Circuit Court, held at Boise,

Idaho, on the 16th day of September, 1903. Pres-

ent: Hon. JAS. H. BEATTY, Judge.

THE UNITED STATES OF AMERICA,

vs.

WILLIAM A. COUGHANOUR,

No. 18.

Stipulation as to Cutting Timber.

The following stipulation was entered into, to wit: It

is hereby stipulated in open court by the attorneys for

the respective parties hereto, the defendant caused and

procured the cutting of the timber trees described in

the complaint, to wit: 702,533 feet, B. M., at or about the

times described in the complaint, and that the ag-

.^iv^ate of said timber was cut in varying amounts from

the several tracts or parcels of land described in the

complaint.
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At a stated term of the Circuit Court of the United

States, held at Boise, Idaho, on the 18th day of Sep-

tember, 1903. Present: Hon. JAS. H. BEATTY,

Judge.

THE UNITED STATES OF AMERICA,
]

vs. >No. 18.

WILLIAM A. COUGHANOUR,

Stipulation Allowing Time to File Bill of Exceptions-

It was agreed in open court by the attorneys for the

respective parties that either party may have sixty days

from the rendition of the judgment herein in which to

prepare, serve and file a bill of exceptions in said cause.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

WILLIAM A. COUGHANOUR,
Defendant.

Instructions by the Court-

Gentlemen of the Jury (orally delivered):

Many years ago when all this intermountain country

was an untamed land, the exploration of its resources

resulted in the discovery of the precious metals, and

mining began. Roads, mills, towns, and all the enter-

prises usually associated with the mining industry, fol-

lowed. For all these purposes timber was used by the

people, and they took it from where they would, but, of

course, naturally used that which was most convenient
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to the place of use, and the taking was in no way con-

trolled by the boundaries of mining locations, but it

was taken from any accessible lands.

This was the situation when on June 3, 1878, Congress

passed an act providing for the taking of timber from

the mineral lands. It is always a proper presumption

that a legislative body when enacting any law are

familiar with the existing conditions which the law is

to meet It is therefore presumed that Congress knew

what the customs of the people, as to the use of the

timber, were at the time of this act.

It seems evident that its object was the encourage-

ment of the mining industry. If such was the object,

and to, in effect, legalize what the people had been do-

ing, that we may properly construe it, we must keep in

view the conditions which existed at the time the law

was enacted. The Court of Appeals of this Circuit

says it "should be construed with reference to the con-

ditions prevailing in the mining regions."

The act provides for the use of timber for building,

agricultural, mining and other domestic purposes, grow-

ing on public lands, said lands being mineral and not

subject to entry under existing laws * * * * except for

mineral entry, subject to such rules as the Secretary of

the Interior may prescribe for the protection of the

timber and undergrowth.

I first direct your attention to the urgent necessity

of the strict enforcement of this law according to its

intent. The people have so long used the public timber

as they wished, and in many cases have wantonly de-
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stroyed it, that they seem to have lost sight of any law

to control its use, hence, the urgent duty devolves upon

the Court and the juries to see that the law is enforced.

Unfortunately, there is some uncertainty as to the

meaning of some of the provisions of this act. While

it defines the numerous purposes for which the timber

may be used, it does not say where or how it may be.

The present contention of the Government is that it

cannot be used for sale or traffic, and that such use

must be confined to the general locality where it grows.

The act does not specifically provide where it may be

used, but it may be argued that as it refers only to tim-

ber in the mining localities, its use was intended alone

for the benefit of such localities. But it provides also

for its use in agricultural pursuits, which are, as a rule,

outside of the mining districts. The rule heretofore

has been to limit its use to the State, and as the law

does not direct or intimate that each person using tim-

ber must himself manufacture it into lumber, I instruct

you that it may be manufactured and sold any plac^

in the State, by those persons authorized by the act to

use it, and the defendant being a citizen is withiii

the authorized number.

The next and important provision and which is also

of doubtful meaning is that providing for the cutting

of timber on the public lands, such lands being mineral,

and not subject to entry under any of the laws except

those for mineral entry. The burden of showing that

the lands from which the defendant cut timber art
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mineral within the meaning of the law devolves upon

the defendant.

The plaintiff's contention is that it is only those lands

which are known to contain mineral from which timber

can be taken. This clause, considered alone, would sus-

tain such contention, for it is only lands known to con-

tain mineral which are subject to mineral entry, and

not only that, but before they are subject to such en-

try, they must have been located and held as mineral

claims according to the mining law.

But we must construe the whole act as one and not

separately its several clauses. The effect of the con-

struction asked would be to limit this privilege to

actually located mining claims, for the very good rea-

son that as soon as ground is known to contain mineral

of value, it is located as a mining claim. From this

construction two results would follow which would

render the law inadequate to carry out the evident in-

tention of its makers: 1. It is clear that the act in-

tends to provide for the use of a large amount of tim-

ber. It is well known that legally located mining claims

cover but a very small portion of the area of a mining

district; so small that they could not supply the timber

required for the varied purposes for which Congress

says it may be used. 2. The timber on a mining claim

belongs alone to the owner of the claim and other citi-

zens have no right whatever to its use, but as the law

does not limit the use of timber to mine owners, but

extends it to all citizens, the construction would again

overthrow the objects of the law.
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I therefore instruct you that the law includes as min-

eral lands not only those tracts in which mineral has

been actually discovered, and which have been or could

be, legally located as mining locations, but also all other

ground lying in a reasonably close proximity to, or in

the general neighborhood of such tracts, and all such

neighboring lands as have the general characteristics

on mining lands, even if mineral has not been actually

discovered therein.

In this connection you must bear in mind that, as a

rule, the land in a mineral district and in the neighbor-

hood of mines is of such a hilly, broken character that

it is utterly useless for agricultural or other purposes

than mining, and for the timber growing upon it, and, as

Congress is presumed to have known this fact, it is

presumable that it is intended to include all such lands

under the designation of mineral lands, and with the

view of granting the use of timber thereon, as stated.

The law does not say what quantity of mineral land

must contain to constitute it strictly mineral but ground

containing simply a trace of mineral or a color, or con-

taining it in such small quantity that a miner would

not expect it to ever prove of value, cannot be held as

mineral, but when it contains sufficient to encourage

the miner to claim and locate it in good faith as min-

ing ground and to work and develop it in the reasonable

expectation of finding paying quantities, even if it never

proves valuable, is, within the law, mineral land.

The defendant claims that the lands from which he

cut timber comes within the definition of the law which
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I have given you — this is t!i<> question for you to de-

termine. Are the lands so close to a mining section that

they may be taken as a part of it? Are mines found

within the neighborhood of these lands such mines,

either placer or ledge, as encourage the miner to work

them in hopes of finding pay and profit? But there

must be more than mere colors or mere barren ledges.

This country has been known for many years, if in all

this time there has been nothing found to encourage

the miner to work and to continue, the presumption is

that it is not a mining country and that the land is not

mineral within the intent of the law. Again, are the

lauds agricultural, or such as can be fairly taken under

the homestead and other land laws, and could not be

located as mineral lands? If so, you must find that

they are not mineral.

If now you conclude they are mineral, that ends the

case and you must find your verdict in favor of the de-

fendant, but if you find they are not mineral, your ver-

dict must be against him, the amount of which you

must next determine. This must depend upon whether

the defendant was a willful or an innocent trespasser.

A willful trespasser is one who goes upon the public-

lands and cuts timber therefrom knowing he has no

right to do so. In such case he is liable for the full

value of the timber cut at the time that the Government
claims it, and without deducting anything for the labor

and expense he may have performed or incurred upon it.

An innocent trespasser is one who in good faith be-

lieves, and who has reason to believe he has the right
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to cut the timber. In such case the value of his labor

and expenses are to be deducted from the value of the

timber at the time it is claimed by the Government.

You are to determine from the testimony whether de-

fendant was a willful or an innocent trespasser, and

the value accordingly of the timber, provided, of course,

that you find the land nonmineral.

[Endorsed]: No. 18. U. S. Circuit Court, District of

Idaho. The United States vs. William A. Coughanour.

Instructions. Filed September 18th, 1903. A. L. Rich-

ardson, Clerk.

United States Circuit Court, District of Idaho, Central

Division.

THE UNITED STATES OF AMERICA,

v».

WILLIAM A. COUGHANOUR,

Verdict-

We the jury in the above-entitled court [find] for the

plaintiff, and assess the damages at the sum of f300.00.

three hundred dollars.

JOSEPH PINKHAM,
Foreman.

[Endorsed] : No. 18. U. S. Circuit Court, District of

Idaho. The United States vs. William A. Coughanour.

Verdict. Filed Sept. 18, 1903. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, for the District of

Idaho.

THE UNITED STATES OF AMERICA, \

Plaintiff, J

vs. \

WILLIAM A. OOTJGHANOUR, \

Defendant. /

Judgment.

This action came om regularly for trial. The said

parties appeared by their attorneys. A jury of twelve

persons was regularly impaneled and sworn to try said

action. Witnesses on the part of plaintiff and defend-

ant were sworn and examined. After hearing evidence,

the argument of counsel, and instructions of the Court,

the jury retired to consider their verdict, and subse-

quently returned into court, and, being called, answered

to their names, and say they find a verdict for the plain-

tiff.

Wherefore, by virtue of the law, and by reason of the

premises aforesaid, it is ordered and adjudged that said

plaintiff have and recover from said defendant the sum

of three hundred dollars, with interest thereon, together

with said plaintiff's costs and disbursements incurred in

this action, amounting to the sum of $302.82.

Judgment entered September 18th, 1903.

JAS. H. BEATTY,

Judge

.
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[Endorsed]: No. 18. United States Circuit Court,

Central Division, District of Idaho. The United States

of America, Plaintiff, vs. William A. Coughanour, De-

fendant. Judgment. Filed Sept. 18, 1903. A. L. Rich-

ardson, Clerk.

In the Circuit Court of the United States, within and for the

District of Idaho.

THE UNITED STATES, \

Plaintiff, )

vs. (

WILLIAM A. COUCHANOUR, \

Defendant. /

Notice of Intention to Move for New Trial;

To Fremont Wood, Attorney for Defendant:

You will please take notice that the plaintiff in the

above-entitled action intends to move the above-entitled

court to vacate and set aside the verdict of the jury

rendered on the 18th day of September, 1903, in the

above-entitled court and for a new trial.

Said motion will be made upon errors of law occurring

on trial of the case and as embodied in the bill of ex-

ceptions to be hereafter settled and allowed as per

stipulation made during the trial of the case.

R. V. COZIER,

Attorney for Plaintiff.
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Service of the above notice accepted and admitted this

28th day of September, 1903.

FREMONT WOOD,

Attorney for Defendant.

[Endorsed] : No. 18. United States Circuit Court, Dis-

trict of Idaho. The United States vs. William A.

<'uu»-hanour. Notice of Intention to Move for New

Trial. Filed September 26th, 1903. A. L, Richardson,

Clerk.

In the Circuit Court of the United States, within and for the,

District of Idaho, Central Division.

THE UNITED STATES, \

Plaintiff, 1

vs.
[

WILLIAM A. COUOHANOUR, \

Defendant. /

Motion for New Trial-

Comes now the plaintiff and moves the above-entitled

court to vacate and set aside the verdict of the jury

rendered on the 18th day of September, 1903, in the

above-entitled court and for a new trial.

Said motion is based upon errors of law occurring

during the trial of the case as set forth and embodied in

ihe bill of exceptions, to be hereafter settled and al-

lowed according to the stipulation made during the trial

of said cause.
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Said motion will be based upon said bill of exceptions.

R. V. COZIER,

Attorney for Plaintiff.

Service by copy of the above motion for new trial

admitted and accepted this 28th day of September, 1903.

FREMONT WOOD,
Attorney for Defendant.

[Endorsed] : No. 18. United States Circuit Court, Dis-

trict of Idaho. The United States vs. William A.

Ooughanour. Motion for New Trial. Filed September

26th, 1903. A. L. Richardson, Clerk.

In the Circuit Court of the United States, within and for the

District of Idaho.

THE UNITED STATES OF AMERICA, \

Plaintiff, )

vs.
[

I

WILLIAM A. COUGHANOUR, \

Defendant. /

Stipulation Extending Time in Which to Prepare and File

Bill of Exceptions-

It is hereby stipulated and agreed by and between R.

V. Cozier, attorney for plaintiff, and Fremont Wood, at-

torney for defendant, in the above-entitled case that

the said plaintiff have until January 25th, 1904, in which

to prepare, serve and file its bill of exceptions in this

case; and that the defendant shall have twenty days
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from and after the serving of said bill of exceptions in

which to serve and offer amendments thereto.

And said counsel for the respective parties herein

unite in requesting the Hon. Jas. H. Beatty, Judge of the

above-entitled court, to grant an order in accordance

with this stipulation.

R V. COZIER,

Attorney for Plaintiff.

FREMONT WOOD,

Attorney for Defendant.

[Endorsed] : No. 18. United States Circuit Court, of

the United States, District of Idaho. The United States

vs. William A. Coughanour. Stipulation Extending

Time for Serving and Filing Bill of Exceptions. Filed

Nov. 16th, 1903. A. L. Richardson, Clerk.

In the Circuit Court of the United States, icithin and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMERICA,

Plaintiff,

vs.

WILLIAM A. COUGHANOUR,
Defendant. /

Order Extending Time to Serve ?.nd File Bill of Exceptions

and Amendments Thereto.

Now, on this 16th day of November, 1903, it appearing

to me, Jas. H. Beatty, Judge of the above-entitled court,

from the stipulation on file in this case, that it is
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agreed by and between counsel for the respective par-

ties hereto, that the plaintiff have until January 25th,

1904, in which to prepare, serve and file bill of excep-

tions in the above-entitled case; and that the defend-

ants have twenty days from and after the said serving

and filing of said bill of exceptions in which to serve

and offer amendments thereto.

Now, therefore, it is ordered that the plaintiff be per-

mitted, and is hereby granted, until the 25th day of

•January, 1904, in which to prepare, serve and file its

bill of exceptions in the above-entitled case; and that

the defendant shall have twenty days from and after

the serving and filing of said bill of exceptions in which

to serve and offer amendments thereto.

Dated at Boise, Idaho, this 16th day of November,

1903. .

JAS. H. BEATTY,

Judge.

[Endorsed]: Filed November 16th, 1903. A. L. Rich-

ardson, Clerk.
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/„ the Circuit Court of the United States, in and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

WILLIAM A. COUGHANOUR,
Defendant.

Order Extending Time for Presenting ' nd Serving Amend-

ments to Bill of Exceptions.

Upon application of Fremont Wood, attorney for the

defendant above named, it is hereby ordered that the

time for presenting and serving amendments to the bill

of exceptions heretofore served, be, and the same is,

hereby extended until and including January 25th, 1904.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 18. United States Circuit Court,

District of Idaho. The United States of America, Plain-

tiff, vs. William A. Coughanour, Defendant. Order.

Filed Dec. 26th, 1903. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, within and for the

Central Division, District of Idaho.

THE UNITED STATES OF AMERICA,
\

Plaintiff,

vs.

WILLIAM A. COUGHANOUR,
Defendant.

,

Order Denying Motion for New Trial-

The plaintiff's motion for new trial herein coming on

to be heard before me this 9th day of January, 1904,

R. V. Cozier, Esq., appearing as counsel for plaintiff

and Fremont Wood, Esq., appearing as counsel for the

defendant, and after argument and upon consideration,

it is ordered that the said motion for a new trial be, and

the same is, hereby denied. To which ruling the plain-

tiff by its counsel then and there excepted in due form

of law.

Dated at Boise, Idaho, this 9th day of January, 1904.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 18. United States Circuit Court,

Central Division, District of Idaho. The United States

of America, Plaintiff, vs. William A. Coughanour, De-

fendant. Order Denying Motion for New Trial. Filed

Jan. 9th, 1904. A. L. Richardson, Clerk.
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/» the circuit Court of the United States, within and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

WILLIAM A. COUGHANOUR,
Defendant. /

Bill of Exceptions.

Be it remembered, that on the 16th day of September,

1903, at a stated term of said court begun and holden

in the city of Boise, in and for the District of Idaho,

before his Honor, Jas. H. Beatty, the issue joined in

the above-stated cause came on to be beard before a

jury, the plaintiff being represented by R. V. Cozier, and

the defendant being represented by Fremont Wood.

And upon the trial of that issue, the plaintiff, to

maintain and prove said issue upon its part, called

WILLIAM A. COUGHANOUR, who, being sworn, tes-

fied that lie was the defendant in the case; that he made

a contract with various parties for the cutting of the

timber involved in the case, to deliver the saw-logs in

question upon the banks of the Payette River for $3.50

per thousand feet, and that was the price paid for the

logs.

Hereupon plaintiff rested its case in chief.
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(Testimony of M. A. Meyendorff.)

Whereupon the defendant to maintain the issue in

his behalf called M. A. MEYENDORFF, who, being

sworn, testified that he resided at Denver, Colorado, and

had been special agent of the general land office since

December 13, 1897; that with the exception of the land

where Mr. Tucker cut the timber, he made an exam-

ination of the various tracts of land described in the

complaint, to determine the amount of timber cut; that

the timber was cut by various parties from the lands

described in the complaint, and in various amounts.

The defendant, to fiirther prove the issue in his be-

half, called WILLIAM A. OOUGHANOUR, who, being

sworn, testified that he was the defendant in the case;

that he resided at Payette, Idaho; that he was engaged

in the sawmill business, agriculture and horticulture;

that he had been engaged in the sawmill business for

about seventeen or eighteen years; that his experience

in the sawmill business had been confined to the Pay-

ette River, except at the Gold Hill Mine in the Basin;

that he had been engaged in mining sixteen years prior

to moving to Payette; that he superintended the af-

fairs of the Gold Hill Mine for about fifteen years and

was secretary and treasurer of the company; that that

mine was situated at Quartzburg, Boise County, about

twelve miles proper from Garden Valley, and from some

portions of Garden Valley it would be twenty miles

;

that with the exception of about 200,000 feet that had

not been cut, he had sold the lumber manufactured from

the timber cut from the lands described in the complaint,
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(Testimony of William A. Ooughanour.)

to residents of the State; that his mill and yard was

located at Payette, Idaho, about one hundred miles

from where the timber was cut, and that the logs were

floated down the river from places where cut to Pay-

ette. Witness stated that he was familiar with the

general character of the land along the Payette River

where the timber was cut; that he was up the Middle

Fork as far as Shriver's place twenty-five years ago;

that he had been all over it three or four miles above

Shriver's place; that the country in the vicinity of where

the timber was cut was a mountainous country entirely,

except the little valley of Garden Valley which had been

formed by a wash, and that portion of the country above

there was steep and rugged ridges, with ravines and
creeks coming in on either side; that from the general ap-

pearance of the Middle Fork country, it would be as fav-

orable for inviting prospectors as any country he ever

visited; that he saw from appearances that the gravel

beds contained precious metals; that he saw some
float in various places in greater or less quantities; that

he saw places which he took to have been mined years

before; that he would consider it a mining country; that

when the bedrock is bare it always has one general ap-

pearance; that the lands in question are twelve miles

from Boise Basin and Quartzbnrg; that there were

mines this side of Garden Valley in going down Ald<>.

Creek, and there were mines located on the Middle Fork
of Payette River; that he had known of mineral within

two miles of the land on North Fork; that some of the
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(Testimony of William A. Ooughanour.)

land looked as though it had been placer mined; that

they had placer mined at Warm Springs Creek, at Mc-

Bryde's place; that there he saw evidence of mining

having been done; that they had worked on the Carpen-

ter claim for years on the South Fork, and Mr. Bunch

had mines located there just across the river and had

been working them for a good many years.

Hereupon counsel for defendant asked witness if he

knew of his own knowledge anything about the location

or existence of mineral in the range between the Middle

Fork of the Payette River and the South Fork.

Whereupon counsel for plaintiff objected to the ques-

tion upon the ground that it had not been shown by

the testimony that it had any connection with the lands

described in the complaint and from which the tim-

ber was cut, which objection was by the Court over-

ruled; to which ruling of the Court the plaintiff ex-

cepted, which exception was by the Court allowed.

Whereupon witness stated that he only knew of the

existence of mineral there from the general character

of the country; that he knew that mining had been

done; that the bedrock was bare of gravel deposits and

material that had been moved was in such quantities

that no man would do it unless he received pay for it;

that he never saw a country he would sooner prospect

than he would the great gravel beds of the Basin;

that he did not prospect the ground, but believed it was

a mineral country.
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(Testimony of William\A. Coughanour.)

Upon cross-examination witness stated that he went

upon the lands and cut the timber for the purpose of sell-

ing it; that he did not expect to sell it where cut, but

for sale over Southern Idaho, in the vicinity of Payette;

that he first went into that country twenty-five years

ago; that when he commenced cutting timber he went

up above Schriver's place about four miles, sixteen or

eighteen years ago; that he had not been back there

since that time; that he went up there to look at the

timber; that he had no experience in prospecting; that

he never made any locations; that his only practical

experience in mining had been at the Gold Hill Mine;

that Mr. Ballenger went into the country to prospect,

but after this suit was commenced; that from the time

he went in there until after this suit was commenced

he had no one prospecting for him; that he knew of no

improvements in that general locality; that he made

no investigation as to the character of the lands before

he sent men in there to cut timber.

The defendant, to further prove the issue in his be-

half, called WILLIAM N. EASLEY, who, being sworn,

testified that he resided in Garden Valley, Boise County;

that he knew where the timber involved in this suit

was cut; that he had lived in the vicinity of where the

timber was cut, in section 23, Tp. 4 N., R. 10 E.; that

he had worked on a farm and in the woods cutting logs

and prospecting and mining; that he knew where the

McBryde ranch was, about a quarter of a mile south

of Warm Springs Creek; that there had been mining
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(Testimony of William N. Easley.)

done on Warm Springs Creek, about a half mile west

on the Middle Fork of Payette River; that the character

of the country in the vicinity of the Des Chambeau ranch

and where he lived, for possibly a mile west of the river,

was comparatively level, and beyond that, rough and

steep and cut up considerably; that the chain of moun-

tains is a rugged, steep country; that he panned several

pans of dirt around through the country and found

gold where Tucker and Des Chambeau cut; and where he

cut himself, and on the upper ground where Youren and

Gleninan cut; that he found colors of gold in washing

and gold in the pan. and he panned several places

where the logs were cut; that Jason Ballenger was with

him; that he made the investigation in November or

December, 1901; that about three-fourths of a mile east

of where Tucker logged there was some quartz, mineral

rock; that the ground had since been located and held

for a quartz claim; that there was crystallized quartz

float all over the country; that the timber along in sec-

tions 14 and 22, Tp. 10 N., R. 4 E., was cut on the ravines

that came down from the range; that they made the

investigations in the ravines; that there was gravel in

the ravines.

Upon cross-examination witness stated that he had

worked as a miner on Johnson Creek the past summer;

that he was working in a tunnel at the Golden Gate

mine; that he worked at the Golden Chariot on Rock

Creek; that he worked at getting out timber and all

kinds of work; that he had not much experience in placer
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(Testimony of William N. Easley.)

mining; that he worked one spring on the South Fork

of the Payette; that he had cut 75,000 feet of timber for

Cmighanour, some of it from Government land and some

(lit from his father's homestead, which was farming

[and; that the soil on the homestead and where the

timber was cut was pretty much the same; that Bal-

lenger asked him to examine the lands where the timber

was cut; that the colors he got were of gold; that he

slid not know of anyone making locations as a result cf

his examination, he didn't make any; that there w^.re

some locations right near, but not on the land from

which the timber was cut; that the soil on the lands

from which the timber was cut was about the same as

that on the lands occupied by settlers in the valley.

The defendant, to further prove the issue in hi* be

half, called LEE BUNCH, who, being sworn, testified

that he resided in Garden Valley, was a miner and had

been mining twenty years in the Boise Basin and on the

Payette River, from three to fifteen miles from Garden

Valley; that he took the country surrounding Garden

Valley to be a mineral country; that south of the

Garden Valley country is the Boise Basin gold belt;

that the head waters of the creeks start from Boise

Basin, Qnartzburg and around there; that they flow

into the Payette River to the south side of Garden Val-

ley, their general course being mostly north; that

Garden Valley is bounded by mountains; ihat Garden

Valley included the Middle and South Forks of the

Payette River, a portion being on both streams; that
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(Testimony of Lee Bunch.)

he would designate Garden Valley up as far as Des-

Chambeau's place; that the country up about Des-

Chain beau's place runs down into a canyon not over a

quarter or a half mile wide; that the character of the

country that bounded Garden Valley on the north and

east was mountains and Granite hills. Witness stated

that he had prospected from four to six miles west of

where the timber was cut.

Hereupon, counsel for plaintiff moved to strike out the

testimony of the witness for the reason that it did not

show the character of the lands upon which the tim-

ber was cut, which motion was by the Court denied; to

which ruling of the Court the plaintiff duly excepted,

which exception was by the Court allowed.

Witness further stated that the mine of Hurst had

been opened up on the west side of the Long Valley

range, four to six miles back of McBryde's place; that

the character of the vein was quartz, silver-bearing ore;

that he had traced the course of the vein two miles

east, within two and a half miles of the middle Fork.

By Mr. WOOD.—What, if anything, do you know of

the existence of mineral in the immediate vicinity of the

McBryde place?

By Mr. COZIER.—I object to the question as incom-

petent, irrelevant and immaterial, as it is not confined

to the lands where the timber was cut.

By the COURT.—I overrule the objection.
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(Testimony of Lee Bunch.)

By Mr. COZIER.—Exception.

Witness then stated that he never prospected within

two miles of that vicinity, but on Warm Springs Creek,

two miles west of McBryde's place; that he found in-

dications of gold-bearing quartz, silver and gold; thft

was ten or twelve years ago; that he had prospected on

the Middle Fork above McBryde's place in the vicinity

of where the timber was cut, at what was called Hard

Scrabble, and found that other parties had been there

in June, that was on the opposite side of the river; that

he saw a vein within three hundred feet of where the

logs were cut; that he saw quartz bearing gold, silver

and copper; that he wrent there for the purpose of lo-

cating it, but found that it had already been located;

that he made no test of the ore from the vein; that he

knew of one vein, probably four miles above Demare's

place and two miles from Easley's place, Easley's was

the nearest place to where the vein was; that he located

it and did work on it, got from seven to forty ounces

of silver and $2.50 in gold; that the location was on the

east side of the river; that as to the general character

of the country along the Payette River, from the point

where the timber was cat down to and below the Des-

Chambeau place, there was quartz and granite gravel,

and in different draws he found quartz above the Ar-

gabright place on the west side of the river; that he

prospected above McBryde's place on Warm Springs

Creek and found mineral there; thai from McBryde's
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(Testimony of Lee Bunch.)

place to Argabright's place it is bench land until you

get back two or two and a half miles, and it then be-

comes mountainous granite hills, pretty abrupt; every

half mile or so there was a draw coming from the moun-

tains.

Upon cross-examination witness testified that the

nearest placer claim was fifteen miles from Garden Val-

ley; that he had no mining claims in the vicinity of the

lands upon which the timber was cut; that he had lo-

cated a quartz claim two miles above the Argabright

place, about five years ago; that he did nothing with it

because he thought forty ounces was not enough to pay;

that he did not know of any work being done there;

that the others could have done their assessment work;

that McPherson had done some work on the claim John-

son had located and abandoned; that he never found

anything on the lands cut on; that he knew of no one

making locations there; that he knew of locations made

in Garden Valley; that he never knew of anyone mak-

ing money quartz mining there; that part of the land

in Garden Valley was farmed and irrigated, people have

lived there for several years, they had taken up the

land under the homestead and other laws; that the ]•

pie there were farming, those that were not mining like

himself; that that section had been settled for thirty

years, and was one of the oldest settled sections of the

country. Witness stated that he had made coal land

locations two miles away from McBryde's; that in mak-

ing the locations he had made an affidavit that there
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was not mineral in paying quantities on the land, and

would make it again.

The defendant, to further prove the issue in his be-

half, called DAVID BUNCH, who, being sworn, testified

that he resided in Garden Valley and was looking after

his ranch mostly at present; that he had mined for

thirty years, mostly placer; that he had lived in Garden

Valley twenty years; that Garden Valley is surrounded

by mountains; that main Garden Valley is one and a

half miles wide, and, up to DesChambeau's place, ten

miles long; that above DesChambeau's place it is very

wide and goes three or four miles further up, quite a

little valley along there, anyhow; that he was acquainted

with the country up the Middle Fork; that he used to

hunt a good deal and had been all over the country for

twenty miles square; that as to the character of the

lands along the Middle Fork of the Payette River, there

was lots of fine float there, looked like gold-bearing rock;

that he had prospected some but got very little gol< 7
.

that it is a favorable country to prospect in, on account

of float on top of the ground; that he had prospected in

the river for a few miles above DesChambeau's place,

got a few fine colors.

By Mr. WOOD.—Will you explain to the jury, Mr.

Bunch, the character of these hills and the way they

are situated with reference to steepness on the west

M<lc of the Middle Fork of the Payette River, near the

DeeOhambean ranch?
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A. Just a kind of sloping country back to the moun-

tains, covered with heavy timber, with a network of

sharp gulches in all directions, running up to the moun-

tains, just a kind of gradual slope all the way up clear

to the head of the river it is just that way.

Upon cross-examination witness testified that he had

a homestead three miles above Garden Valley in town-

ship 8; that the main Garden Valley was about one and

a half miles wide and about three miles long, that there

it raised back on to bench land where the timber was

cut; that there were homesteads all through on the

Middle Fork of the Payette River; that people had been

farming there for the past thirty years; that that

had been the business of the country to a great extent;

that there had been but little mining there; that it was

a farming and stock raising country.

The defendant, to further prove the issue in his be-

half, called JAMES H. HAWLBY, who, being sworn,

that, besides being a lawyer, a great many years ago he

followed the occupation of mining; that he had pros-

pected nearly every section of Idaho in early days; that

he had prospected along the Middle Pork of the Pay-

ette River in the vicinity of Garden Valley in 1864-1869;

that with Jvs&v Bradford he went from where the

bridge is across the South Fork and back on the Middle

Fork, and went up to some large hot springs some way
above on the west side of the river; that they tested the

river itself in a number of places and found more or less
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gold of a fine nature in the river; that they tested a num-

ber of bars and sunk a number of holes in the creeks and

gulches and found gold wherever they panned, but not

in quantities they thought would justify mining, except

in the river itself; that they prospected along the river

below Hot Springs, most of the prospecting being done

on the west side of the river; that the prospects would

run from three to four miles below Hot Springs; that

in 1864 they found, near Hot Springs, some float or rock

they called galena; that they found indications of quartz

in a number of places. Witness stated that the land

along the west side of the river, where he prospected,

he would call mineral lands, such lands that would in-

dicate to a prospector that there might be something

there worthy of search.

Upon cross-examination witness stated that he found

nothing there that would justify him in going to work;

that he did not consider that it would warrant them in

going back to further prospect and work.

The defendant, to further prove the issue in his be-

half, called J. J. TUCKER, who, being sworn, testified

that he had lived in Garden Valley for six years past;

that he had been over the lands along the Middle Fork
of the Payette River frequently; that he knew where
the timber involved in this suit, was cut; that logs were
banked about a half mile below Hot Springs to about a

half mile above; that he had seen a mining location on
the other side of the river about three-quarters of a
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mile from the cutting above Easley's place; that it was

about one and a half miles from where he cut timber

for Coughanour; that the character of the country was

a kind of granite rock and wash from the mountains,

that he had seen float in the creek bottoms.

Upon cross-examination witness testified that he cut

in the northeast corner of section 14, about a half mile

from Easley's homestead; that he never knew of any

mining on his side of the river; that he had never seen

any mining in that section of the country; that he con-

sidered it a farming and stock-raising country; that

it had never been considered a mining country.

The defendant, to further prove the issue in his be-

half, called J. N. DESOHAMBEAU, who, being sworn,

testified that he resided at Horse Shoe, Boise County,

and was a farmer; tliat he had worked a month one time

in a mine; that he had lived in Garden Valley, at what

was called the DesChambeau place; that he had cut

timber for Coughanour; that he knew of a quartz ledge

that had been worked on; did not know that it had

ever been located since they got ore; that it was about a

half or three-quarters of a mile north of where he did

logging for Coughanour; that he had known of the vein

for ten years; that it was in section 22.

Upon cross-examination witness testified that he had

lived on a homestead in Garden Valley; that he had

proved up on it; that he carried on a general farming

business, raising hay, grain and vegetables; that where

he cut timber for Coughanour was adjoining his home-
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stead, would consider the land the same; that the coun-

try there had never been considered a mining country;

that it was considered a farming and stock-raising

country.

Here counsel for the defendant offered a copy of a non-

mineral affidavit of the general land office, No. 062,

marked Exhibit "A," which was received in evidence.

(Clerk here insert).

The defendant, to further prove the issue in his be-

half, called JASON BALLENGER, who, being sworn,

testified that he resided at Payette, Idaho; that he had

followed mining for two years; that he had prospectei.1
.

for mineral off and on for the past ten years; that he

knew Coughanour and had worked for him on log drives

of logs involved in this suit; that the logs werp

cut on the Middle Fork of the Payette River; that he

had prospected the ground where the timber was cut to

determine the mineral character of the ground, it was

in the fall of 1901.

As to the mineral character of the land, the witness

testified as follows: The character of the country up

above the Warm Springs is rough and mountainous with

steep hills. I have examined the ground where the tim-

ber was cut to determine its mineral character. I pros-

pected all along in the fall of 1901, with Mr. Easley.

We prospected all along the river, the bed of the river,

and the creeks. I found prospects all along there,

found gold close by where the upper cutting was done.

Sometime we would get a few colors in a pan and some-
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times more. I prospected all around where the upper

cutting- was done, the river bed and the ground, and

found placer gold in all of them; I found evidence of

quartz float in the streams coming down from the

mountains. I prospected where DeMaris and Tucker

cut, first alone and then Easley prospected two or three

days with me. We prospected in two or three places

near the DeOhambeau ranch—on the creek bank on the

bench land—and prospected the gulch where the water

had come in from above, did this prospecting right in

the vicinity of where he did the cutting and found gold

there in more than one place. Where the DeOhambeau

cutting was done it was bench land, going back to the

hills, the farther back you go the steeper it gets, what

we term foothills interspersed with gulches and ravines.

I have prospected every gulch and ravine along the river

and found placer gold in every gulch I prospected ex-

cept one. I prospected where Tucker did the cuttinc

and found placer gold and float all through the country.

The land is quite rough above the DeOhambeau ranch.

L prospected where Youren and Glenan cut in betweeii

the DeOhambeau ranch and where Tucker cut. This

ground is a foothill. It is rough all the way up inter-

spersed with ravines and gulches. I found a quartz

ledge on the east side of the river one and one-half to

two miles east of where Tucker cut; I made an examina-

tion there; it is the place referred to by Mr. Bunch yes-

terday; it is what is known as the Maxton claim. I

found a ledge of quartz there about four feet wide. I
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saw mineral in the bottom of the hole and some on the

sides where it had been thrown out. I found quartz

float, and you can find it all over the country there. I

prospected the ground west of McBride's place close to

the vicinity of Warm Spring; Creek; they may have cut

on both sides this creek, and about one-half mile to one

mile back from the river. I found places there that had

beeu prospected in the early days, and I found fair pros-

pects of placer gold. The character of this land was

about the same as the other bench land.

Tpon cross-examination witness testified that he was

prospecting in the country where the timber was cut,

fifteen or twenty days: that Mr. Ooughanour sent him

there to prospect, and paid him for it, after this suit

was commenced; that he found nothing worth locating,

unless it was the quartz claim up above there; that no

one else made any locations as a result of his prospect-

ing.

Here defendant rested his case.

Whereupon the plaintiff, to further prove the issue in

its behalf, called E. E. GARRETT, who being sworn,

testified as follows:

Q. State your name, residence and occupation.

A. Edward E. Garrett; residence, Boise, Idaho; oc-

cupation, receiver of public moneys, United States Land

Office.

Q. As such receiver of public moneys are you also

keeper of the records of the land office?

A. I am.
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Q. I will ask you if you have the record book of town-

ships 9 and 10 north, 4 east, and 11 north, 5 east?

A. I have the tract-books.

Q. I will ask you to state from an examination of

the tract-books if you have examined this map here of

these townships which I have named, showing the en-

tries of those lands? (Map handed to witness.)

A. I have.

Q. And compared them with the original?

A. As to the entries, yes.

Q. What do you say to the entries on that plat be-

ing correct, by comparison?

A. They are correct up to yesterday, the 16th.

Q. I will ask you if these lands are subject to entry

under the homestead and timber and stone laws?

A. They are not now. 10 north, 4 east, and 11 north

5 east are reserved now for forest reserve; prior to that

time they were.

Q. How are they returned in the records of your

office?

A. The surveys are not returned as mineral or ag-

riculture, there are notes made on the maps as sur-

veyed, they are not returned officially either agriculture

or mineral.

Q. What is the return made on those plats?

A. They are noted on the plats as in townships 9 and

10 north, 4 east and 11 north, 5 east, timber land, pine

and fir, I believe.
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Q. Are any of these lands marked mineral lands on

the plats? A. No.

By Mr. COZIER.—I will now offer in evidence these

maps of townships 9 north, 4 east, 10 north, 4 east, and

11 north, 5 east. The same are marked Plaintiff's Ex-

hibit No. 1. (Clerk here insert.)

Cross-examination.

(By Mr. WOOD.)

Q. When were those plats made?

A. They were certified yesterday.

Q. To what date? A. To that date.

Q. That takes it up to yesterday?

A. It does.

Q. Any entries there made since 1901 and along

there? A. No entries on 11 north, 5 east.

Q. How about 9 and 10 north, 4 east?

A. There are entries made there.

Q. Do they show what entries were made prior to the

winter of 1900 and 1901, and what have been made later?

A. The maps themselves do not show which, the

tract-book would.

Q. Is there anything from which we could tell the

land entered since that time?

A. No, except the number, which would refer to the

tract-book.

Q. Then we would have to go to the land office and
examine that?



46 The United States of America

(Testimony of E. E. Garrett.)

A. Yes, sir, but I have the tract-books here.

Q. There is nothing on the map to mark them?

A. No, sir.

Q. In making stone and timber entries is it necessary

to make a mineral affidavit? A. It is, yes, sir.

Q. As part of the proof? A. Yes, sir.

Q. Also in coal land? A. Yes, sir.

Q. You have*the records here and could identify the

entries made since 1900 and 1901? A. Yes, sir.

Q. You may identify them.

A. In section 1, 9 north, 4 east, the east half of the

southeast quarter, taken May 31, 1902, homestead entry.

Q. By whom? A. Margaret McBride.

Q. Give the number and entry

.

A. Homestead 5822, Margaret McBride, May 31,

1902; Homestead 5588, Tassa A. Mills, November 22,

1901, section 28, 9 north 4 east; section 13, 10 north 4

east; Homestead No. 5258, Llewellyn Argabright, June

17, 1901; Coal Declaratory Statement No. 89, filed June

19, 1903, by Chas. F. Dill and Flora P. Dill, lands in sec-

tions 13 and 14, 10 north 4 east; Homestead Entry 5827,

June 2, 1902, by David Fits Scriver, lands in sections 21

and 22, 10 north 4 east; Timber and Stone Cash Entry

1755, filed May 20, 1901, by James N. DeChambeau, land

in section 22, 10 north 4 east; Homestead Entry 6184,

filed December 20, 1902, by Harry C. Fisher, section

22, 10 north 4 east; Homestead Entry 6030, filed Sep-

tember 25, 1902, by George D. Fisher, lands in sections

14 and 23, 10 north 4 east; Timber and Stone Filing No.
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319, filed by Frank T. Scanlan, date not given, commuted

July 13, 1901, section 34, 10 north 4 east; Timber and

Stone Filing No. 389, Isaac Van Winkle, May 12, 1902,

for lands in section 24, 10 north 4 east; Cash Entry No.

2015, August 7, 1902; Timber and Stone Entry No. 2038,

August 22, 1902, by Christiana Scriver, lands in sec-

tions 26 and 35, 10 north 4 east; Timber and Stone Cash

Entry No. 2039, August 22, 1902, David Fits Scriver,

land in section 26, 10 north 4 east; Homestead No. 5796,

filed May 16, 1902, by John Scriver, land in sections 28

and 29, 10 north 4 east; Homestead No. 5839, June 3,

1902, J. Leo Nelson, lands in section 28, 10 north 4 east;

Homestead 5982, filed August 28, 1902, by John Gardner,

lands in section 28, 10 north 4 east; Homestead Entry

5864, filed June 14, 1902, by Leslie A. Post, lands in sec-

tions 28 and 29, 10 north 4 east; Homestead 6023, filed

September 18, 1902, by Edgar ML Cole, sections 31 and

32, 10 north 4 east; Homestead 5385, filed August 31,

1901, by William S. Cole, section 32, 10 north 4 east;

Homestead 5828, filed June 3, 1902, by Charles S. Hard,

sections 29 and 32, 10 north 4 east; Homestead 5830, filed

June 3, 1902, by Ezra Lowe for lands in section 33, 10

north 4 east, Patented; Homestead of Orin M. Cole, Sep-

tember 6, 1903, for lands in section 33, 10 north 4 east;

Pre-emption Cash Entry 2363, by heirs of Geo. Seller, de-

ceased, lands in sections 32 and 33, 10 north 4 east;

Homestead 5050, filed Feb. 26, 1901, by Henry W. Clark,

lands in sections 26 and 35, 10 north 4 east. In township
11 north 5 east there are no entries.
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Q. That completes them? A. Yes, sir.

The plaintiff, to further prove the issue in its behalf,

called O. S. MOORE, who, being sworn, testified that he

lived in Garden Valley and was a rancher; that he had

lived on his present place since 1870; that he had proved

up on it as a homestead ; that he had mined at Silver and

in the Basin in the early days; that he had mined in

Idaho from 1864 to 1868; that he followed placer

mining and worked a good many years. Witness stated

that he lived in township 10, right across the river from

township 9; that the river ran through his place; that it

was a timber country when you strike the middle fork

from his place through McBryde's, in township 9, and

on up the river, the country is rough and broken in

places and benches in places; that the benches were set-

tled quite a ways up the river, about five miles, and down

the river six miles; that they raise hay, grain, vegetables

and stock raising; some places the soil is clay, sandy

loam, different kinds; that they raised reasonably fair

crops where there was water; that the valley was set-

tled by farming people when he went there in 1869 ; that

within the three townships there had not been any min-

ing to speak of, one man by the name of Van Winkle

sluiced in the gulch there, commenced in township 10

and goes into township 9, that he worked there awhile

but did not make any money there that he knew of, that

he tried to sell it, that it was abandoned now; that he,

witness, had prospected in several places; that he got
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nothing that would justify him in working any there;

that lie did not know of any mining there in the last

thirty years; that there had only been prospecting; that

there was no placer iniuing up the river, the water ran

perfectly clear; that two or three years ago, right ovei

on the Long Valley ridge there were some claims repre-

sented there, they had been closed three or four years.

Upon cross-examination witness testified that he had

never prospected up the river; that he knew where Van

Winkle mined, and he quit because he could not make a

living there; that he dumped tailings right in the gnl<
'

and some ran through McBryde's place, and he knew
McRryde to stop him from mining there on account of

the tailings; that the farms from his place up were prin-

cipally on the west side of the river, but some farm on

both sides of the river.

Witness further stated that the river bottom was from

20 to 300 yards wide each side; that at DesChambeau's

place there was a bench a half to three-quarters of a

mile wide across it, at McBryde's place, a quarter of a

mile wide; that DesChambeau's homestead was nearly

all on the bench; on back, there was timber laud, some
gulches going down, some benches above them; that it

was steep towards the river; in some places rough, moun-
tains hack of the place, pretty rough some of them,
pretty rough country Inwards Long Valley; that the

DesChambeau place is the widest place in the valley;
thai there were some claims righl on the ridge towards
Long Valley from Warm Springs Creek; that up to three
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years ago the valley was farmed just the size of one

ranch and then another, there was never two ranches

side by side, just one ranch and then another as you go

up the river; that they have been cutting timber there

for a great many years.

The plaintiff to further prove the issue in its behalf

called F. M. OARRIGAN, who, being sworn, testified

that he had lived in Garden Valley twenty-eight or

thirty years, and had been, and was, a farmer; that the

valley had been settled ever since he had been: there,

and before, by people engaged in farming, stock raising

and lumbering; that there had been some prospecting

and mining done on the South Fork of the Payette; that

he knew where the timber was cut, that he never saw

any mining there; that if the timber was cut off some of

it would make good land; that during the last twenty-

live or thirty years there had been no mining carried on

in the vicinity of the valley, there might have been a lit-

tle prospecting; that he would consider the lands agri-

culture; that he would have no hesitation in making a

noiumineral affidavit as to the character of that country.

Upon cross-examination witness testified that where
the timber was cut there was some gulches, and then
raised to another bench and then to another, and up to

the foot of the mountain, all cut by gulches; that it was
all mountainous country where the timber was cut, it

was quite rough where Tucker cut timber.

Whereupon plaintiff rested.

Whereupon defendant rested.
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Thereupon, it was stipulated in open court by and be-

tween the respective parties that any and all exceptions

to the ruling of the Court on the introduction of testi-

mony, or to any instructions given or refused, might be

settled in a bill of exceptions at any time within sixty

days from the submission of the case, and that the party

upon which was served the bill of exceptions should have

twenty days thereafter in which to serve and offer

amendments thereto.

Whereupon the Court proceeded to instruct the jury,

and among other things, stated that Congress enacted a

law June 3, 1878, providing for the taking of timber from

mineral lands; that the act provided for the use of tim-

ber, for building, agriculture, mining and other domes-

tic purposes, growing on public lands, said lands being

mineral and not subject to entry under existing laws

except for mineral entry; subject to such rules as the

Secretary of the Interior may proscribe for the protec-

tion of the timber and the undergrowth.

The Court further instructed the jury that "the plain-

tiff's contention is that it is only those lands which are

known to contain mineral from which timber can be

taken. This clause, considered alone, would sustain such

contention, for it is onlv lands known to contain min-

eral which are subject to mineral entry, and not only

that, but before they are subject to such entry, they

must have been located and held as mineral claims ac-

cording to the mining law.

"But we must construe the whole Act as one and not,

separately, its several clauses. The effect of the con-
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struction asked would be to limit this privilege to actu-

ally located mining claims, for the very good reason that

as soon as ground is known to contain mineral of value,

it is located as a mining claim. From this construction

two results would follow which would render the law

inadequate to carry out the evident intention of its

makers: 1. It is clear that the act intends to provide

for the use of a large amount of timber. It is well known

that legally located mining claimsi cover but a very

small portion of the area of a mining district; so small

that they could not supply the timber required for the

varied purposes for which Congress says it may be used.

"2. The timber on a mining claim belongs alone to

the owner of the claim, and other citizens have no right

whatever to its use, but as the law does not limit the

use of timber to mine owners, but extends it to all cit-

izens, the construction would again overthrow the ob-

jects of the law.

"I therefore instruct you that the law includes as min-

eral lands not only those tracts in which mineral has

been actually discovered, and which have been, or could

be, legally located as mining locations, but also all other

ground lying in reasonably close proximity to, or in the

general neighborhood of such tracts, and all such neigh-

boring lands as have the general characteristics of min-

ing lands, even if mineral has not been actually discov-

ered therein.

"In this connection you must bear in mind that, as a

rule, the land in a mineral district and in the neighbor-
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hood of mines is of such a hilly, broken character that

it is utterly worthless for agriculture or other purposes

than mining, and for the timber growing upon it, and,

as Congress is presumed to have known this fact, it is

presumable that it is intended to include all such lands

under the designation of mineral lands, and with a view

of granting the use of the timber thereon, as stated."

The Court further instructed the jury that "the law

does not say what quantity of mineral land must con-

tain to constitute it strictly mineral, but ground con-

taining simply a trace of mineral, or a color, or contain-

ing it in such small quantity that a miner would not

expect it to even prove of value, cannot be held as min-

eral, but when it contains sufficient to encourage the

miner to claim and locate it in good faith as mining

ground, and to work and develop it in the reasonable

expectation of finding paying quantities, even if it never

proves valuable is, within the law, mineral land.

"The defendant claims that the lands from which he

cut timber comes within the definition of the law which

I have given you—this is the question for you to deter-

mine: Are the lands so close to a mining section that

fhe-y might be taken as a part of it, are mines found

within the neighborhood of these lands, such mines,

either placer or ledge, as encourage the miner to work

Them in hopes of finding pay and profit?"

The Court then instructed the jury as follows:

The district attorney has requested me to instruct

the jury that in cutting timber from the public mineral

lands the rules and regulations issued by the Secretary
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of the Interior must be followed. That is true in so far

as those rules are in accordance with the act and in har-

mony with it. There are a number of rules here that I

need not call your attention to, because they are con-

trary to the act.

Rule No. 5 is one which I have been requested to give.

Rule No. 5 is: ''No timber is permitted to be felled or

removed for purposes of sale or traffic, or to manufac-

ture the same into lumber or other timber products as

an article of merchandise, or for any other use whatever,

except as denned in section 4 of these rules and regula-

tions."

I am asked to instruct you that that rule must be fol-

lowed. I decline to do that, and I do not think that

rule comes within the meaning of the law. It says no

one shall be permitted to remove timber for the purpose

of sale or traffic. That would defeat the meaning of the

act, every man would have to own his own sawmill, or

a number would have to join together and saw their own
lumber. It is, however, impossible and in my opinion

renders the law of no effect. The law intends that the

citizens of the United States should have the benefit

of the timber, and we cannot expect a sawmill company
to saw it simply for the love of it. I do not consider the

rule within the contemplation of the law, and therefore

decline to give it.

To which instructions of the Court, and each of them,
the counsel for the plaintiff duly excepted; which ex-

ceptions were by the Court allowed.
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The Court further instructed the jury that the bur-

den of showing that the lands from which the defendant

cut the timber are mineral lands within the meaning of

the law, devolves upon the defendant, and that within

the meaning of the law as given to you by the court.

1st. "The defendant in this case contend that the

saw-logs in question were cut and removed from the

public lands of the United States under authority of the

act of Congress of June 3, 1878, authorizing citizens of

certain states, of which Idaho is one, to fell and remove

for agriculture, building, mining and domestic purposes,

any timber or other trees growing or being thereon, said

lands being mineral and not subject to entry under ex-

isting laws of the United States except by mineral

entry.

"I therefore instruct you on this point that in estab-

lishing the mineral character of the lands in question

the burden of proof is upon the defendant. The defend-

ant must show, not that the neighboring or adjoining

lands are mineral in character, or that those hereafter

in dispute may by possibility develop minerals in such

quantities as will establish their mineral rather than

their agriculture character, but that as a present fact

!hey are mineral in character, and this must appear

from the actual production minerals, and not from

any theory that they may produce it. In other words,

it is fact, not theory, that must control and decide upon
(lie character of this class of lands. The Land Depart-

ment of the United States has adopted the rule that if

the land is more valuable for agriculture or timber pur-
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poses than for mining, it is not mineral land, although

it may contain some measure of gold or silver. This is

the only practical rule of decision that can be applied

to the subject; nor can account be taken in the applica-

tion of this rule of the profits that would or might re-

sult from mining under other and more favorable cir-

cumstances than those which actually existed or may

be produced or expected in the ordinary course of such

pursuit, or venture, upon the lands in question."

2d. "I further instruct you that the statute does not

reserve any land from entry as a homestead, or from

entry under other laws of the United States except min-

eral entries, because someone may claim or work some

portion of it as mineral ground without any reference to

whether there are minerals in paying quantities

upon the land or not. Nothing short of known min-

eral upon the land, capable under ordinary circum-

stances of being worked at a profit as compared

with any gain or benefit that may be derived therefrom

when entered under the homestead law, is sufficient to

prevent such entry, or to establish the fact that the

lands in question are mineral within the meaning of the

said act of Congress. The defendant must show by a

preponderance of evidence that the lands are not sub-

ject to entry under the homestead laws of the United

States, or under any other laws existing at the time of

the passage of the act."

3d. "I further instruct you that it is admitted by

the defendant in this case that the timber in controversy

was cut by him from the lands described in the Com-
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plaint, for the purpose of transporting- it to Payette,

Idaho, a distance of one hundred miles from the place

of cutting, there to be manufactured into lumber for

sale and speculation.

"Upon this point I instruct you that the act of Con-

gress of June 3, 1878, under the provisions of which the

defendant seeks to justify the cutting of said timber,

does not include a license to cut timber for sale and

profit, and such license cannot be properly included by

implication.

'The license to cut timber under the provisions of the

said law is in derogation of the rights of the public, and

must, therefore, be strictly construed and limited to the

cases clearly and unequivocally specified in the law.

"No one has a right to go upon the public lands of the

United States even though the lands be mineral, and

make the timber thereupon an article of trade and

commerce.

"I therefore, instruct you that the defendant, having

entered upon the public lands of the plaintiff, and re-

moved the timber thereupon for the purpose of sale and

speculation, even though said lands may be mineral,

committed a trespass and is liable to the plaintiff for

the value of the said timber, and you should so find."

4th. "I instruct you that Congress has prescribed

certain conditions designated in the statute, governing

the cutting and removal of timber from mineral lands

of the United States, and therein it is provided that the

cutting and removal must be subject to the rules and

regulations made in pursuance of such statute, such
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rules and regulations having the force and effect of

law. If the timber in question was cut and removed

from the public lands, even though the lands might have

been mineral within the meaning of the act of Congress

of June 3, 1878, as contended by the defendant in this

case, without those who did the cutting and removing

having fully complied with the rules and regulations

of the Secretary of the Interior governing the cutting

and removal of timber from public lands, then such cut-

ting and removal was unlawful, for which the parties

responsible therefor, or anyone who might come into

possession or ownership of such timber so cut and re-

moved, would be liable to the Government for damages.

I instruct you that it is necessary for the defendants in

this case, in order to justify the cutting and removal

of the timber and lumber from the lands in question, to

show by a preponderance of evidence that said cutting

and removal was done in compliance with all the rules

and regulations of the Secretary of the Interior gov-

erning the cutting and removal of timber from mineral

lands.

"The said rules and regulations of the Secretary of

the Interior prohibit the cutting and removing of tim-

ber from mineral lands for sale and speculation. The

evidence in this case, and the admission of the defend-

ant, show that he felled, cut and removed the timber in

question from said lands for sale and speculation. I

therefore instruct you that the action of the defendant

in so cutting and felling and removing said timber, was
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in violation of the said rules and regulations and, there-

fore, was unlawful, and the defendant is liable to the

plaintiff for the timber cut, and you must so find."

Which requested instructions upon the part of the

plaintiff, and each and all of them, the Court refused to

give to the jury, to which ruling of the Court, refusing to

j.»,ive each and all of said requested instructions, the coun-

sel for the plaintiff then and there duly excepted, which

exceptions were by the Court allowed.

Thereupon the jury retired to consider the case, and

afterwards came into court and rendered a verdict for

• (he plaintiff, and against the defendant, in the sum of

§300.00. To which verdict, and the entry of judgment

thereupon and thereafter made, the plaintiff duly ex-

cepted, which exception was by the Court allowed.

It is here stipulated and agreed that it is not the in-

tention by this bill of exceptions to raise the question

of defendant's compliance with the rules of the Secre-

tary of the Interior, prescribing the diameter of the

trees that may be cut, or the rule providing for the util-

ization of the trees and the disposition of the tops, brush
and other refuse.

And forasmuch as the facts aforesaid, and the deci-

sions of the Court thereon, do not appear of record, the
plaintiff prays that this, its bill of exceptions, may be
settled and allowed.

R. V. COZIER,

Attorney for Plaintiff.
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It is hereby stipulated and agreed that the foregoing

bill of exceptions may be settled and allowed.

Dated Jan. 9th, 1904.

R. V. COZIER,

Attorney for Plaintiff in Error.

FREMONT WOOD,

Attorney for Defendant.

Upon the foregoing stipulations the above bill of ex-

ceptions is settled and allowed.

Dated January 9th, 1904.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 18. United States Circuit Court, Cen-

tral Division, District of Idaho. The United States of

America vs. William A. Coughanour. Bill of Excep-

tions. Filed January 9th, 1904. A. L. Richardson, Clerk.

In the Circuit Court of the United States within and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMERICA,
.

Plaintiff, I

vs.
^

I

WILLIAM A. COUGHANOUR, \

Defendant. /

Petition for Writ of Error.

The plaintiff feeling duly aggrieved by the judgment

made and entered by said Court on the 18th day of Sep-

tember, 1903, in favor of said plaintiff and against said
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defendant, comes now, by R. V. Cozier, its attorney for

the District of Idaho, and petitions the said Court for

an order allowing plaintiff a writ of error from the judg-

ment herein, to the United States Circuit of Appeals for

the Ninth Circuit, sitting at the city of San Francisco,

State of California, according to the laws of the United

States in that behalf made and provided.

R. V. COZIER,

United States Attorney for Idaho and Attorney for

Plaintiff.

[Endorsed] : No. 18. In the Circuit Court of the

United States within and for the District of Idaho, Cen-

tral Division. The United States of America, Plaintiff,

•vs. William A. Coughanour, Defendant. Petition for

Writ of Error. Filed Jan. 9th, 1904. A. L. Richardson,

Clerk. R. V. Cozier, Attorney for Plaintiff.
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In the United States Circuit Court of Appeals for the Ninth

Circuit.

THE UNITED STATES OF AMER-

ICA,

No. 18.

Plaintiff in Error,

vs.

WILLIAM A. COUGHANOUR,
Defendant in Error.

Assignment of Errors.

In the matter of the petition of the United States of

America, plaintiff in error herein, for writ of error.

Afterwards, to wit, on the 8th day of February, 1904,

at the term of the United States Circuit Court

of Appeals for the Ninth Circuit, in the city of San

Francisco, State of California, comes the United States

of America, the plaintiff in error herein, by K. V. Coz-

ier, its attorney for the District of Idaho, and says that

in the record and proceeding's in the above-entitled mat-

ter there are manifest errors in this, to wit:

1st. That the trial Court erred in permitting the wit-

ness, William A. Coughanour, for the defense, over

the objection of the plaintiff in error, to testify, in sub-

stance, as to the general character of the country in

the vicinity of Garden Valley; that he knew of the ex-

istence of mineral in the range between the Middle

Fork of the Payette River and the South Fork; that he
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knew that mining had been done in there; that the bed-

rock was bare of gravel deposits, and that the material

that had been removed was in such quantities that no

man would do it unless he received pay for it; that he

never saw a country that he would sooner prospect than

be would the great gravel beds of the Basin; that he

had not prospected the ground, but that he believed that

it was a mineral country.

2d. That the trial Court erred in overruling the mo-

tion of the counsel for plaintiff to strike out the testi-

mony of the witness Lee Bunch, given upon behalf of the

defendant in error, in substance that he took the coun-

try surrounding Garden Valley to be a mineral country,

having prospected from four to six miles away from the

vicinity of the lands where the timber in question had

been cut.

3d. That the trial Court erred in instructing the

jury, over the objection of the plaintiff in error, as fol-

lows:

"1st. The plaintiff's contention is that it is only those

lands which are known to contain mineral from which

timber can be taken. This clause, considered alone,

Avould sustain such contention, for it is only lands known

to contain mineral which are subject to mineral entry,

and not only that, but before they are subject to such

entry, they must have been located and held as mineral

claims according to the mining law.

"But we must construe the whole act as one, and not,

separately, its several clauses. The effect of the con-

struction asked for would be to limit this privilege to
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actually located mining claims, for the very good reason

that as soon as ground is known to contain mineral of

value it is located as a mining claim. Prom this con-

struction two results would follow which would render

the law inadequate to carry out the evident intention of

its makers; 1st. It is clear that the act intends to pro-

vide for the use of a large amount of timber. It is well

known that legally located mining claims cover but a

very small portion of the area of a mining district, so

small that they could not supply the timber required

for the varied purposes for which Congress says it may

be used. 2d. The timber on a mining claim belongs to

the owner of the claim, and other citizens have no right

whatever to its use, but as the law does not limit the use

of timber to mine owners, but extends it to all citizens,

the construction would again overthrow the objects of

the law.

"I therefore instruct you that the law includes as min-

eral lands, not only those tracts in which mineral has

been actually discovered, and which have been, or could

be, legally located as mining locations, but also all other

ground lying in reasonably close proximity to or in the

general neighborhood of such tracts, and all such neigh-

boring lands as have the general characteristics of min-

ing lands, even if mineral has not been actually discov-

ered therein.

"In this connection you must bear in mind that, as a

rule, the land in a mineral district and in the neighbor-

hood of mines, is of such a hilly, broken character that
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it is utterly worthless for agriculture or other purposes

than mining and for the timber growing upon it, and,

as Congress is presumed to have known this fact, it is

presumable that it is intended to include all such lands

under the designation of mineral lands, and with a view

of granting the use of the timber thereon, as stated."

4th. That the trial Court erred in instructing the

jury, over the objection of the plaintiff in error, as fol-

lows:

"The law does not say what quantity of mineral land

must contain to constitute it strictly mineral, but

ground containing simply a trace of mineral, or a color,

or containing it in such small quantities that a miner

would not expect it to even prove of value, cannot be

held as mineral, but when it contains sufficient to en-

courage the miner to claim and locate it in good faith

as mining ground, and to work and develop it in the

reasonable expectation of finding paying quantities,

even if it never proves valuable, is, within the law, min-

eral land.

"The defendant claims that the lands from which

they cut the timber comes within the definition of the

law which I have given you—this is the question for you

to determine. Are the lands so close to a mining sec-

tion that they might be taken as a part of it? Are mines

found within the neighborhood of these lands, such

mines, cither placer or ledge, as would encourage the

miner to work them in the hopes of finding pay and

profit?"
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5th. That the trial Court erred in refusing to give

to the jury the following instructions requested by the

plaintiff in error:

"1. The defendant in this case contends that the

saw-logs in question were cut and removed from the

public lands of the United States under authority of

the act of Congress of June 3, 1878, authorizing citizens

of certain States, of which Idaho is one, to fell and re-

move for agriculture, mining and other domestic pur-

poses, any timber or other trees growing or being

thereon, said lands being mineral and not subject to

entry under existing laws of the United States except

by mineral entry.

"I therefore instruct you on this point that in estab-

lishing the mineral character of the lands in question the

burden of proof is upon the defendant. The defendant

must show, not that the neighboring or adjoining lands

are mineral in character, or that in dispute may here-

after by possibility develop minerals in such quantities

as will establish their mineral rather than their agri-

cultural character, but that as a present fact they are

mineral in character, and this must appear from the

actual production of minerals and not from any theory

that they may produce it. In other words, it is fact, not

theory, that must control and decide upon the charac-

ter of this class of lands. The Land Department of the

United States has adopted the rule that if the land is

more valuable for agriculture or timber purposes than

for mining, it is not mineral land, although it may con-

tain some measure of gold or silver. This is the only
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practical rule of decision that can be applied to the sub-

ject; nor can account be taken, in the application of this

rule, of the profits that would, or might result from

mining under other and more favorable circumstances

than those which actually existed or may be produced

or expected in the ordinary course of such pursuit or

venture upon the lands in question.

"2. I further instruct you that the statute does

uot reserve any land from entry as a homestead, or

from entry under other laws of the United States ex-

cept mineral entries, because someone may claim or

work some portion of it as mineral ground without any

reference to the fact as to whether there are minerals

in paying quantities upon the land or not. Nothing

short of known mineral upon the land, capable, under

ordinary circumstances, of being worked at a profit as

compared with any gain or benefit that may be derived

therefrom when entered under the homestead law, is

sufficient to prevent such entry or to establish the fact

that the lands in question are mineral within the mean-

ing of the said act of Congress. The defendant must

show by a preponderance of evidence that the lands are

not subject to entry under the homestead laws of the

United States, or under any other laws existing at the

time of the passage of this act.

"3. I further instruct you that it is admitted by the

defendant in this case that the timber in controversy

was cut from the lands described in the complaint for

the purpose of transporting it to Payette, Idaho, a dis-

tance of one hundred miles from the place of cutting,
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There to be manufactured into lumber for sale and spec-

ulation.

"Upon this point I instruct you that the act of Con-

gress of June 3, 1878, under the provisions of which the

defendant seeks to justify the cutting of said timber,

does not include a license to cut timber for sale and

profit, and such license cannot be properly included by

implication.

"The license to cut timber under the said law is in

derogation of the rights of the public and must, there-

fore, be strictly construed and limited to the cases

clearly and unequivocally specified in the law. No one

has a right to go upon the public lands of the United

States, even though the lands be mineral, and make the

timber thereon an article of trade and commerce.

"I therefore instruct you that the defendant, having

entered upon the public lands of the plaintiff and re-

moved timber thereupon for the purpose of sale and

speculation, even though said lands may be mineral,

committed a trespass and is liable to the plaintiff for

the value of the said timber, and you should so find.

"4. I instruct you that Congress has prescribed

certain conditions, designated in the statute, govern-

ing the cutting and removal of timber from mineral

lands of the United States, and therein it provides that

the cutting and removal must be subject to the rules and

regulations made in pursuance of such statute, such

rules and regulations having the force and effect of law.

If the timber in question was cut and removed from the

public lands, even though the lands might have been



vs. William A. Coughanour. 69

mineral within the meaning of the act of Congress of

June 3, 1878, as contended by the defendant in this case,

without those who did the cutting and removing having

fully complied with the rules and regulations of the

Secretary of the Interior governing the cutting and re-

moval of timber from the public lands, then such cut-

ting and removal was unlawful, for which the parties

responsible therefor, or anyone who might come into

possession or ownership of such timber so cut and re-

moved, would be liable to the Government for damages.

I instruct you that it is necessary for the defendant in

this case, in order to justify the cutting and removal of

the timber and lumber from the lands in question, to

show by a preponderance of evidence that said cutting

and removal was done in compliance with all the rules

and regulations of the Secretary of the Interior govern-

ing the cutting and removal of timber from mineral

lands.

"The said rules and regulations of the Secretary

of the Interior prohibit the cutting and removing

of timber from mineral lands for sale and specula-

tion. The evidence in this case, and the admission of

the defendant, show that he felled, cut and removed

the timber in question from said lands for sale and

speculation. I therefore instruct you that the action

of the defendant in so cutting, felling and removing said

timber, was in violation of the said rules and regulations

and, therefore, was unlawful, and the defendant is liable

1" the plaintiff for the timber cut, and you must so

end."
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6th. That the trial Court erred in rendering a judg-

ment upon the verdict in favor of the plaintiff in error

and against the defendant in error in the sum of

1300.00.

7th. That the trial Court erred in overruling the

motion of the plaintiff in error to have said verdict and

judgment set aside and canceled and for a new trial.

Wherefore, the plaintiff in error prays that the ver-

dict of the jury in favor of the plaintiff in error and

against the defendant in error in the sum of $300.00,

and the judgment of the trial court rendered thereupon,

be set aside and canceled, and that the plaintiff in error

may be granted a new trial.

R. V. COZIER,

Attorney for Plaintiff in Error.

Service of the within and foregoing assignment of

errors, together with a true copy thereof, admitted and

accepted this 9th day of January, 1904.

FREMONT WOOD,
Attorney for Defendant in Error.

[Endorsed]: No. 18. In the United States Circuit

Court of Appeals for the Ninth Circuit. The United

States of America, Plaintiff in Error, vs. William A.

Coughanour, Defendant in Error. Assignment of Er-

rors. Filed Jan. 9th, 1904. A. L. Richardson, Clerk. R.

V. Cozier, Attorney for Plaintiff in Error.
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In the Circuit Court of the United States within and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMER-

ICA,

Plaintiff,

vs. ) No. 18.

WILLIAM COUGHANOUR,

Defendant.

Order for Writ of Error.

This 9th day of January, 1904, came the plaintiff, by

its attorney, R. V. Cozier, and filed herein and presented

to this Court its petition praying for the allowance of

a writ of error intended to be urged by said plaintiff,

and said plaintiff also having filed herein an assignment

of errors as provided by law, on consideration thereof it

is ordered that a writ of error to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, from the

judgment hereinbefore, to wit; on the 18th day of Sep-

tember, 1903, made and entered in favor of the plaintiff

herein and against the defendant herein, be, and the

same hereby is allowed; and that a complete transcript

of the record forthwith be transmitted to the said

United States Circuit Court of Appeals for the Ninth
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Circuit, sitting at the city of San Francisco, State of

California.

Dated at Boise, this 9th day of January, 1904.

JAS. H. BEATTY,

Judge.

[Endorsed] : No. 18. In the Circuit Court of the

United States within and for the District of Idaho, Cen-

tral Division. The United States of America, Plaintiff,

vs. William A. Coughanour, Defendant. Order for Writ

of Errors. Filed Jan. 9th, 1904. A. L. Richardson, Clerk.

R. V. Cozier, Attorney for Plaintiff.

In the Circuit Court of the United States within and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMEB-

\

ICA,

Plaintiff,

vs. \ No. 18.

J

WILLIAM A. COUGHANOUR,
Defendant.

Order Allowing Withdrawal of Original Exhibits.

Ordered that all original exhibits offered in evidence

Dy either plaintiff or defendant, on the trial of this

cause, be allowed to be withdrawn from the files, for

the purpose of being transmitted to the United States

Circuit Court of Appeals for the Ninth Circuit, as a part
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of the record upon writ of error, to the said United

States Circuit Court of Appeals in this cause.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 18. United States Circuit Court, Dis-

trict of Idaho, Central Division. United States of

America, vs. William A. Coughanour. Order. Filed

Jan. 9th, 1904. A. L. Richardson, Clerk.

In the United States Cireuit Court of Appeals for the Ninth

Circwit.

THE UNITED STATES OF AMER-]

ICA,

Plaintiff in Error,
|

vs. No. 18.

WILLIAM A. COUGHANOUR,
Defendant in Error,;

Writ of Error.

FROM THE UNITED STATES CIRCUIT COURT OF
APPEALS FOR THE NINTH CIRCUIT TO THE
CIRCUIT COURT OF THE UNITED STATES FOR
THE DISTRICT OF IDAHO.

United States of America—ss.

The President of the United States of America, to the

Judges of the Circuit Court of the United States for

the District of Idaho, Greeting:

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said
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Circuit Court before you, or some of you, between the

United States of America, plaintiff, and William A.

Coughanour, defendant, a manifest error hath happened

to the great damage of the said plaintiff, the United

States of America, as is said and appears by the com-

plaint. We being willing that such error, if any hath

been, should be duly corrected and full and speedy jus-

tice done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then,

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things con-

cerning the same, to the justices of the United States

Circuit Court of Appeals for the Ninth Circuit, at the

courtrooms of said Court in the city of San Francisco,

together with this writ, so that you have the same at

the said place before the justices aforesaid on the 8th

day of February, 1904, that the record and proceedings

aforesaid, being inspected, the said justices of the said

Circuit Court of Appeals may cause further to be done

therein to correct that error what of right and accord-

ing to law ought to be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

and the seal of your said Court affixed at Boise, this

9th day of January, 1904.

[Seal] A. L. RICHARDSON,

Clerk.

The foregoing writ is hereby allowed.

JAS. H. BEATTY,

Judge.
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Service of the within and foregoing writ of error,

together with a true copy thereof, accepted this 9th

day of January, 1904.

FREMONT WOOD and

W. E. BORAH,

Attorney for Defendant and Defendant in Error.

[Endorsed]: No. 18. In the United States Circuit

Court of Appeals for the Ninth Circuit. United States

of America, Plaintiff in Error, vs. William A. Cough-

anour, Defendant in Error. Writ of Error. Filed Jan.

9, 1904. A. L. Richardson, Clerk. R. V. Cozier, Attor-

ney for Plaintiff.

/// the Circuit Court of the United States within and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMER-

ICA,

Plaintiff,

vs.
\ No. 18.

WILLIAM A. COUGHANOUR,

Defendant.

Citation-

United States of America—ss.

To William A. Coughanour and to Fremont Wood,

Greeting:

You are hereby cited to be and appear at a term of

the United States Circuit Court of Appeals for the Ninth

Circuit to be holden in the city of San Francisco, State
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of California, on the 8th day of February, 1904, pursuant

to the writ of error filed in the office of the clerk of the

United States Circuit Court for the District of Idaho,

wherein the United States is plaintiff and plaintiff in

error and you are defendant and defendant in error, to

show cause, if there be any, why the judgment in said

writ of error should not be canceled and speedy justice

should not be done to parties in that behalf.

JAR H. BEATTY,

Judge.

[Seal] Attest: A. L. RICHARDSON,

Clerk.

Service of the within and foregoing citation accepted,

together with a true copy thereof, this 9th day of

January, 1904.

FREMONT WOOD,,

Attorney for Defendant and Defendant in Error.

[Endorsed]: No. 18. In the Circuit Court of the

United States Within and for the District of Idaho,

Central Division. United States of America, Plaintiff,

vs. William A. Ooughanour, Defendant. Citation.

Filed Jan. 9, 1904. A. L. Richardson, Clerk. R. V.

Cozier, Attorney for Plaintiff.

Return to Writ of Error-

And thereupon it is ordered by the Court that the

foregoing transcript of the record and proceedings in the

cause aforesaid, together with all things thereunto re-

lating, be transmitted to the said United States Circuit
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Court of Appeals for the Ninth Circuit, and the same is

transmitted accordingly.

[Seal] A. L. RICHARDSON,

Clerk.

/;/ the ('nihil States circuit Court, Ninth Judicial Circuit,

District of Idaho.

THE UNITED STATES OF AMER-

ICA,

vs.

WILLIAM A. rmuJITAXOTTK.

Clerk's Certificate to Transcript-

I, A I;. Richardson, clerk of the Circuit Court of the

Pnited States, in and for the District of Idaho, do hereby

certify the foregoing transcript of pages numbered from

1 to 73, inclusive, to be a full, true, and correct copy of

the record and proceedings in the above-entitled cause,

except the original exhibits; and that the same together

constitute the transcript of the record and the return

to the annexed writ of error.

Witness my hand am! the seal of said Circuit Courl

affixed at Boise, Idaho, this 12th day of Jan., 1904.

A. L. RICHARDSON,

Clerk.

I
Endorsed]: No. 10:57. United States Circuit Court of

Appeals for the Ninth Circuit. The United States of

America, Plaintiff in Error, vs. William A. Coughanour,
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Defendant in Error. Transcript of Record. Upon

Writ of Error to the United States Circuit Court for the

District of Idaho, Central Division.

Filed January 23, 1904.

F. D. MONCKTON,

Clerk.
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Defendant's Exhibit "A."

(4-062)

XOXMINERAL AFFIDAVIT.

United States Land Office,
,

-, 189-

-, being duly sworn according to

law, deposes and says that he is the identical

who is an applicant for Government title to the

; that he is well acquainted with the character

of said described land, and with each and every legal

subdivision thereof, having frequently passed over the

same; that his personal knowledge of said land is such

:is to enable him to testify understanding!}- with regard

thereto; that there is not, to his knowledge, within the

limits thereof, any vein or lode of quartz or other rock

in place, bearing gold, silver, cinnabar, lead, tin or

copper, or any deposit of coal; that there is not within

the limits of said land, to his knowledge, any placer,

cement, gravel, or other valuable mineral deposit; that

no portion of said land is claimed for mining purposes

under the local customs or rules of miners or otherwise;

that no portion of said land is worked for mineral dur-

ing any part of the year by any person or persons; that

said land is essentially nonmineral land, and that hia

application therefor is not made for the purpose of

fraudulently obtaining title to mineral land, but with

the object of securing said bind for agricultural pur-

poses, and thai his postoffice address is .
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[Endorsed] : No. 18. Deft's. Ex. "A." No. 1037. U.

S. Circuit Court of Appeals, for the Ninth Circuit. De-

fendant's Exhibit "A." Keceived Jan. 23, 1904. F. D.

Monckton, Clerk. By Meredith Sawyer, Deputy Clerk.






